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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE REFCO SECURITIES LITIGATION 07 MDL 1902 (JSR)

Applies To:
08 Civ. 3065
08 Civ. 3086

KENNETH M. KRYS, et al.,

Plaintiffs,

-v-

CHRISTOPHER SUGRUE, et al.,

Defendants.

MEMORANDUM ORDER

JED S. RAKOFF, U.S.D.J.

On November 20, 2009, Special Master Ronald J. Hedges issued a

Report and Recommendation in the above-captioned two cases

recommending that the motion of defendant PricewaterhouseCoopers

(Cayman Islands) ("PwC Cayman") to enforce a forum selection clause be

granted and that, as a consequence, the amended complaint be dismissed

as to this defendant. After plaintiff timely submitted objections to

the Special Master's recommendations, and defendants responded

thereto, the Court heard oral argument on January 13, 2010. Having

now reviewed the matter Ag novo (see Case Management Order #3), the

Court finds itself fully persuaded by the Special Master's Report and

Recommendation and adopts it here by reference.
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In particular, the Court agrees with Special Master Hedges's

reliance on "the strong federal policy in favor of the enforcement of

forum selection clauses," R&R 1 24 (citing M/S	 emen v. zapata Off-

Shore Co., 407 U.S. 1, 9-10 (1972); Roby v. Corp. of Lloyd's, 996 F.2d

1333, 1361 (2d Cir. 1993)), and further agrees with the Special

Master's application of the four-step test laid out by the Second

Court in Phillips v. Audio Active_Ltd., 494 F.3d 378, 383-84 (2d Cir.

2007), to find that a presumption of enforceability exists and has not

been overcome.

The Court finds unavailing plaintiffs' arguments that

PlusFunds, and thus its successor, plaintiff Sinclair, is not bound by

the forum selection clause at issue. Plaintiffs' own allegations in

the amended complaint belie their argument that they are not bound by

the engagement letters -- one of which was signed by the PlusFunds

Chief Financial Officer -- which, according to the complaint,

"memorializ[edl [PwC Cayman'sj agreements with SPhinX and PlusFunds."

Am. Compl. IT 611, 612. Independently, moreover, the two entities are

bound by the forum selection clause under the so-called "closely

related" test that is the law of a number of other circuits, has been

frequently applied by the district courts in this circuit, see R&R I

50-51 (citing cases), and was recently cited with approval by the

Second Circuit in Actuas Lenders Recovery Group LLC v. Sues S.A., 585

F.3d 696, 701 (2d Cir. 2009). As the Report and Recommendation
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recounts, the allegations of the complaint themselves establish the

close relationship that existed between SPhinX and PlusFunds. See R&R

55.

Therefore, the Court adopts the recommendation of the Special

Master and orders that the amended Yrys complaint be dismissed in its

entirety as against defendant PwC Cayman.

SO ORDERED.

Dated: New York, New York
January 20, 2010
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